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1.

Plenary session

Purpose

Mazwi Mkhulisi
Programme Manager
Vumelana Advisory Fund

The community of practice conference, convened by the Vumelana Advisory
Fund, was held at the Indaba Hotel in Fourways on Friday, 28 March 2014. It
was attended by 110 people, including leaders from business, government,
communal property institutions, investors and practitioners.
The Programme Director, Mazwi Mkhulisi (Programme Manager at
Vumelana) said that the meeting was convened by Vumelana in order to
encourage discussion of some of the critical issues facing those who work to
improve the lives of participants in the land reform programme. It provided
Vumelana an opportunity to present its 2014 Report to Stakeholders, launch
its Good Governance Award and sew the seed of the idea of a community of
practice for land reform practitioners.
The participants discussed four themes:
§
Commercial partnerships and public benefit - Myth or reality?
§
Commercial partnerships on communal land - Pipe dream or practical
possibility?
§
Communal property institutions and commercial development Manageable or unmanageable relationships?
§
Building a community of practice - Cooperation or competition?
This report provides a brief summary of the discussions.
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Welcome

Dr. Johan van Zyl
Chairman
Vumelana Advisory Fund

Dr. Johan van Zyl, Chairman of Vumelana, said that building a democratic
nation is hard work, but that South Africa’s constitution provides an
admirable foundation on which to build. It protects our rights and
underscores our responsibilities. Part of our constitutional commitment, he
said, is to land reform, and reminded the meeting that the constitution says
that “A person or community dispossessed of property after 19 June 1913 as
a result of past racially discriminatory laws or practices is entitled either to
restitution of that property or to equitable redress”.
He said that the task of implementing the idea of protecting property rights
as required by the constitution while effecting equitable redress is proving to
be difficult.
§
Public officials have an increasingly complex system to administer
without the resources needed to meet public objectives.
§
Dispossessed communities all too often find that the struggle for the
restitution of rights is followed by economic collapse and
disappointment.
§
Investors who try to work with communities fear being drawn into a
morass in which commercial considerations are swamped by political
imperatives.
§
Development practitioners face an uphill battle in trying to get the
various parties to work together in a high stakes / low trust
environment.
He went on to say that as with any large scale transfer of resources, such as
in the land reform programme there is considerable scope for getting things
wrong. But that the prospects for getting things right would be greatly
enhanced if the small band of people (inside and outside government, within
communities and among investors) committed to making a positive
contribution could hone their craft and enhance their ability to work
together. It was, he said, in that context that the theme for the conference “Building a community of practice” was developed.
He said that the meeting provided an opportunity to talk about how that can
be done. He hope that the discussion would be informative and stimulating
and that the seeds of a more engaged community of practice would be sewn.
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Key note address

Masiphula Mbongwa
Acting DDG Land Tenure
and Administration
DRDLR

Masiphula Mbongwa, acting Deputy Director General Land Tenure and
Administration in the Department of Rural Development and Land Reform
(DRDLR) and former Director General of the Government’s Poverty Relief
Programme located his presentation in the context of the National
Development Plan (NDP) and the Comprehensive Rural Development
Programme (CRDP).

Strategy: He showed how the strategy of the CRDP was to promote Agrarian
Transformation, which he described as a fundamental change in the relations
(patterns of ownership and control) of land, livestock, cropping and
community. He said the strategy was to be driven by the principles of
deracialisation of the rural economy, democracy, equity; and production
discipline.

Institutions: The critical institutions for the implementation of the strategy would be
founded on the notion of an active citizenry and a capable state and include:
§
§

The State which has ultimate authority under the constitution;
Traditional councils, Communal Property Associations and Trusts;
and
§
Local “investment and development financing facilities “with
representatives of traditional councils, municipal councils, business
and civic associations.
Th primary support agencies would be Land Management Commission; the
Office of the Land Valuer–General; a Land Rights Management Board with
localised committees and Rural Development Agencies.

Organisation: Mr. Mbongwa went on to show how the various parts of the DRDLR, the Land
Reform bransh, Rural Enterprise and Industrial Development (REID), and
Rural Infrastructure Development (RID) worked together in a virtuous cycle
triggered by the Spatial Planning and Land Use Management Act 2013
(SPLUM) to determine what land to buy and where to provide assistance,
whom to assist and when.

Application: He showed how the government planned to implement these frameworks to
take the country from 39% poverty rate, 25% unemployment rate and a Gini
co-efficient of 0.7 to zero poverty, no unemployment and reduced inequality
by improving capacities and increasing opportunities. He provided an
example of how this would play out through various local government
structures in the Western Cape.
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Vumelana report

Brian Whittaker, Executive Director Vumelana, reported on the work of
Vumelana over the last two years.
Brian Whittaker
Executive Director
Vumelana Advisory Fund

Model: He reminded the audience that Vumelana helps communities in the land
reform programme to develop their land. It does that by funding advisory
services to structure partnerships between communities and investors thus
reducing the risks for communities, investors, advisors and the government.

Portfolio: He said that the programme portfolio had developed over the last year in
agriculture, forestry, tourism and energy. He showed the progress being
made against the objectives of supporting 50 partnerships, worth R1bn and
creating 3,000 jobs. He said that it was expected that between 50% and 70%
of projects under negotiation would succeed and thus the portfolio needed
continuously to be built to allow for attrition.

CPPs: He went on to say that Vumelana supports the development of community,
private partnerships because of the importance of raising private capital and
linking participants in the land reform programme with markets if the
restoration of rights is to have a meaningful impact on the beneficiaries. He
said that in doing this it was important to secure an appropriate balance
among Resources, Risks and Rewards for those involved. Maintaining
professional discipline and countering public suspicion about markets, he
said was proving to be difficult. But sufficient progress had been made to
show this to be possible.

Communal Brian said that CPIs have to meet political objectives while pursuing
Property economic objectives and managing complex community dynamics. This he
Institutions: said, occurs in an environment with few sanctions for poor the governance..
In response to this Vumelana had developed a CPI Support Programme to
work in tandem with the partnership building process; a CPI assessment tool
had been developed and a good governance award would be launched later
that day.

Community of One of the lessons drawn from its work was that working in the land reform
practice: arena could be lonely and difficult and that ultimate success would depend in
part on the development of a community of practice. This he said would be
needed to build relationships, support good practice, share perspectives and
hone the basis on which people inside and outside government can work
together.
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Sustainability Brian completed his report by showing how Vumelana is trying to be
relevant, efficient and effective while having a positive impact and making
the organisation sustainable.

Realism: He said that Vumelana is realistic about the challenges and dilemmas of land
reform presents:
§
On the one side, the undeniable right of those dispossessed through
colonialism and apartheid to the restoration of rights.
§
On the other a responsibility to face the economic consequences of
our actions – most importantly for those whose rights are restored
but also for those affected by these actions.
The stakes he said are high and trust is low. Vumelana will continue to
approach this work in a pragmatic and principled manner hoping that as a
nation we would deepen the conversation about the threats and how to
confront them and renew our commitment to pulling together to meeting
our obligations in a responsible manner.
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2.

Break-away discussion groups

Communal property institutions as vehicles for development

Paul Zille introduced the discussion on communal property institutions (CPIs)
as vehicles for development.
Paul Zille |
Partner | Genesis Analytic

Conventional He said that in the conventional model, Communal Property Associations
model: (CPAs), Trusts or similar entities entered into agreements with private parties
whereby rentals, dividends and other returns are earned by the CPI as a
result of lease, investment or management contracts. The CPI then has the
option to make cash transfers to members or develop social and physical
infrastructure for the community.

Problems: He said that the central problem with CPAs and Trusts is that they are illequipped to manage land-based businesses. The land cannot be bonded or
sold. The capital improvements from the partnerships cannot be realised.
Revenues and capital gains are not predictably or transparently distributed.
The perception of unfair arrangements for the distribution of benefits by the
CPI to members often leads to conflict. This is compounded by a dilution of
ownership, accountability and benefits as demographic changes result in
some members exiting the CPA and others joining in an often haphazard
way. The result of all of this is that CPA members often “live poor and die
empty handed.” where benefit arrangements are inadequate, illiquid or
perceived to be unfair, partnership agreements falter, even in profitable
deals.

Alternative Paul said that an alternative arrangement could be based on an investment
model: vehicle to which the CPI would lease the land in return for the payment of
rent. That investment vehicle could then engage in different types of
commercial arrangements. These might be by taking equity in joint
operating companies and earning dividends; entering into management
contracts with private firms or strategic partners; and sub-letting part of the
land to external tenants. The profits from the investment and business
activities could then be distributed to the shareholders who could trade their
shares in the investment vehicle with other CPA members.

Advantages: The advantages of these arrangements would be that the land owning CPI
would be distinguished from the business investment vehicle. The business
vehicle could be objectively valued. Fixed investments and capital gains could
be realised by the investment vehicle and distributed to the members in an
objective manner that is fair and transparent. Members could enter and exit
the investment vehicle without losing their land entitlement. Management of
the investment vehicle could be measured by performance and results.
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Continued rental payments to the CPI would enable that body to develop
social and physical infrastructure for the community.

Discussion: The discussion was reported to the plenary by Dave Thompson who said the
discussion group had in it people from communities, investors, facilitators
and Vumelana. The discussion focussed on what the various role players
could do to develop more appropriate institutional arrangements for CPIs to
invest in and develop businesses on the land they hold. The following was
suggested:
§
Government could encourage a wider range of partnership models,
build the capacity of CPIs prior to land transfer and make information
available on high impact claims.
§
Private companies could develop more creative business cases for
inclusive growth.
§
Community institutions could improve their understanding of their
rights, roles and responsibilities.
§
Vumelana and practitioners could work with the RLCC to identify
high impact claims which are likely to have the largest impact on the
land reform process.
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Commercial partnerships on communal land

Adv. Vela Mngwengwe, Chief Director State Land Administration in the
DRDLR focussed on the administrative processes applicable to commercial
partnerships on communal land.
Adv. Vela Mngwengwe
Chief Director: State Land
Administration
DRDLR

Definition: Communal land, he said is land which is occupied or used by members of a

Principles:

Procedures:

community subject to the rules or custom of that community. This could be
land governed by customary rules, land held by a CPA, land held by a
community trust or land beneficially occupied by a community though it is
not registered in its name.
§
Recognition of community asset: Land that is beneficially occupied
by a community or land that is governed through customary law
rules is regarded as an asset of the relevant community.
§
Communication with governing structure: Any communication with
such entities is through the Board of Trustees or Executive
Committee in the case of a CPA or other structures in the case of
other entities.
§
Recognition of occupants’ rights: The long term occupants of this
land are, in terms of policy and legislation, treated as owners of the
land.
§
Community consent: There must be consultation when development
on the land is proposed. The consultation must take place in a duly
constituted meeting. The decision to consent to or oppose the
development must be taken by the majority of community members
present in a meeting.
§
Step1: The developer approaches the DRDLR office at district,
regional or provincial level to make the land available for the purpose
of the proposed project.
§
Step 2: The DRDLR helps the developer to identify the correct
community and community leadership.
§
Step3: Discussions are held with the DRDLR, the community, the
developer and other stakeholders to clarify:
- Legal Status of the land;
- Roles of each party throughout the process;
- Who has the right to participate in community meetings?; and
- Strategy for convening the community resolution meeting.
§
Step 4: Community consultation meeting held with appointed DRDLR
official to witness the decision making process.
§
Step 5: If the outcome of the community/land rights holders’
meeting is positive (if the community consents to the development),
a submission (to lease the land to the developer) is generated and
processed through DRDLR structures until it reaches the Minister,
who is the final authority.
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Challenges: Adv. Mngwengwe said that save for forestry and sugar initiatives there is not
much land reform taking place in communal areas. He went on to say that
challenges arise when:
§
§
§
§
§
§
§

Land allocated to community authorities comprising more than one
traditional leader poses difficulties in reaching decisions.
Traditional Councils are placed under administration and this impacts
on access to the community.
Different layers of traditional leadership contest authority over the
land or the existing leadership has legitimacy questions to answer.
Developers give personal privileges to community leaders that tend
to isolate them from the community.
Insufficient investment is made in keeping the community informed
and involved.
Benefit flows are not agreed on upfront
There is insufficient emphasis on skills development

Critical issues: In his report back Henk Smit said that a number of critical issues and
potential contributions had been identified by the group. He focused on the
following:
§
Community consent: This he said had been identified as a
precondition for any development on communal land.
§
Capacity constraints:
-

Key government constraints had been identified as limited
capacity in the DRDLR, low capacity of local governments that
are responsible for township establishment and erf registers.
There were also allegations of gate keeping by officials.

-

§

§

Potential
contributions:

§

Community decision making is hampered by the hierarchy of
traditional leadership and expectations of benefits to the
indirectly affected as well as reparation for those directly
affected.
Limited knowledge and understanding: There is limited information
on members’ rights, legal requirements and administrative
processes.
Commercial issues: Land is sterilised by the non-performance and
empty promises of various parties and often,ong term leases don’t
provide sufficient security for private investors.
Government can:
-

Provide a bold policy framework for development in communal
areas backed by strategies and specific plans for each area.
Build the capacity to support long term leases on communal
land.
Invest in targeted development projects.
Acknowledge capacity and legal constraints.

13

COMMERCIAL PARTNERSHIPS FOR LAND REFORM
BUIDLING A COMMUNITY OF PRACTICE
CONFERENCE REPORT

§

§

Private companies can:
- Respond to allegations of non-performance.
- Manage performance over the life-time of the contract.
- Address constraints on investment and security.
- Guard against idealised market models.
Communities can:
-

§

Acknowledge differences between their decision making
processes and those of commercial investors.
Guard against desperate deals done by members desperate for
work and income.

Vumelana and practitioners can:
-

Recognise differences in community’s social and cultural
dynamics.
Accept that community capacity building and government
support are long term processes.
Guard against a pre-occupation with risk and accept the need for
conflict management.
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Commercial partnerships and public benefit

Geoff de Beer focussed on the case of the Mkhambathi Nature Reserve
Community, Public Private Partnership (CPPP) to demonstrate the benefits of
commercial partnerships.
Geoff de Beer
Consultant
DB Consulting

Characteristics: He said that in these partnerships the land-owning community typically
provide access to land based on a lease and acquires rent, equity sharing
opportunities, jobs, SMME development, training and capital assets... The
private partner gets access to a profitable investment opportunity and is
typically responsible for the development, operation and maintenance of the
property, the mobilisation offinance, the provision of technical and
marketing expertise and compliance with regulations. The Government gets
sustainable economic growth and development and is typically responsible
for enforcing the regulatory framework.

Public benefit: The public benefit

of these partnerships Geoff suggested include the
acquisition of jobs, income and skills by poor people involved in the project
and fixed investment and sustainable development that stimulates growth
and development of the local economy.

Mkhambathi This is a tourism development on restituted land. A ‘deal’ has been signed
example: between the Mkhambathi Land Trust and private investors. The necessary
finance is in place and construction will commence as soon as the EIA is
approved and planning permissions are secured. This will result in the
development, operation and maintenance and eventual transfer to the
community of up to 110 beds at two sites within the Mkhambathi Nature
Reserve.. At least R65m will be invested and 100 direct and 200 indirect jobs
created.

Terms: The terms include: a lease fee made up of a base Rental of R150,000 per
annum (subject to annual CPI escalation) plus 9% of gross Revenue. This is to
be split two thirds to Trust and one third to the Eastern Cape Parks and
Tourism Agency; The Trust also has an Equity option of up to 25% on the
main development and 100% in various community owned businesses.

Economic The economic impact over 49 years taking account of rental, fixed
impact: investment, employment, construction and maintenance is forecast to be
some R476m with this figure rising to R775m over 70 years.
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Ancillary Major investments like these can trigger a range of ancillary opportunities for
opportunities: the community which the developers are pursuing. These include a number
of community owned enterprises: a 30 bed tented camp, a security company
including fence patrolling and anti-poaching services, cattle breeding,
vegetable production and charcoal production. These developments could
double the employment opportunities and take the total economic impact
over the period to more than R1bn.

Critical issues: Andrew Cochrane reported on the discussions that had taken place. He
highlighted the critical issues identified in the discussion.
§
Clarity on benefits: It was pointed out that the main benefit for the
community of the project described by Geoff was jobs and income
rather than large dividend flows. The group also felt that a clear
approach was needed to ensure that matters were addressed
transparently and that promises, such as skills development are met.
§
Institutional arrangements: Roles and responsibilities need to be
clearly understood if the project is to succeed. The discussants
emphasised the need for systematic accountability and clear lines of
communication between CPA committee members and the broader
community.
§
Managing risk: It was emphasised that if risk is to be managed, the
project needs to be commercially viable, the investors credible and
the community stable. A critical device for managing the risks is a
sound contract properly managed. One of the investors in the group
emphasised the importance of independent, professional advisors. It
was also stressed that all involved must accept that a long term
approach is needed which can be significantly enhanced by good
government support. It was also noted that while grants can
sometimes enhance partnerships, the best risk mitigator is a project
that is inherently commercially viable and not dependent on grants.
§
Replicability: The group felt that the CPP model ought to be
replicable provided that the prerequisites of stable communities,
skilled advisors and commercially viable projects were available.
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Contributions: Focusing on potential contributions by various role players, Andrew said the
group highlighted the following:
§

§

§

§

Government: The group felt that government support for CPPS could
be enhanced by clear policy and regulatory support and that practical
assistance is often best provided by specialist government agencies.
It was asked from the floor why it is assumed that there is a lack of
capacity in government agencies. One of the other participants gave
an example of lax procedures and frustrating, time consuming delays
Private companies: The core contribution of private companies is to
accept and manage financial and operational risk. During the
discussion it was pointed out that the impression should not be
created that communities carry no risk. There is always risk for the
parties involved and that must be accepted
Communities: Communities who often provide access to prime
investment opportunities enhance their contribution to the success
of these partnerships when they are committed to accountability and
transparency.
Vumelana and Practitioners: The group felt that Vumelana should be
encouraged to continue to make available independent expert
practitioners.
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Building a community of practice

Ansulie Cooper introduced the discussion on the development of a
community of practice by looking at how Communities of Practice are
defined.
Ansulie Cooper
Independent

Definition:

A Community of Practice, she said is a group of people who have common
concerns, problems or interests who come together to meet individual and
group needs by sharing best practice, and creating new knowledge.

Premise:

The core premise behind the idea is that economic, political and social forces
pose challenges to businesses, governments and non-profits that they can’t
meet on their own.

Options:

Beyond working independently, the options for organisations and individuals
working on complex social problems were to coordinate, cooperate,
collaborate or integrate.

Operation:

Well-functioning CoPs connect people, provide a shared context for
engagement, enable dialogue, stimulate learning, capture and diffuse
knowledge, create collaborative processes, help people to organise and
generate new knowledge.

Example:

Ansulie described the Collective impact forum formed by the Aspen Institute
and FSG, a non-profit consulting firm. It enables participants to share success
stories, solve problems and learn from each other.

Discussion:

The group discussion focussed on critical issues that this subject raises:
How to protect intellectual property, manage professional competition,
create a valuable resource and why Vumelana should encourage this.
Terminology: The group felt that “Community of Practice” could be confused
with a particular community project and cautioned against that
misunderstanding
Existing CoPs in land reform: Members of the group pointed out CoP-like
bodies that already exist. These include: the DRDLR-panel of 25; the Land
Finance Group (a collection of banks and other financial institutions); the
Comprehensive Rural Development Programme Council of Stakeholders; the
Tzaneen Land Reform Committee; and the SA Food Lab & Plaas among other
more generic development forums.
Cooperation or competition: Most participants believed that there is more
to be gained by working together than independently and that in this area
competitive advantage has more to do with how knowledge is used than the
knowledge itself.
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Need for a catalyst: The group felt that without a backbone organisation it
would be easy to lose direction and momentum. It was felt that a Vumelana
is positioned to kick start the process. It provides a stamp of credibility. It is
able to convene a wide range of groups and has a direct interest in
encouraging the group. But, it was pointed out; sustainability will depend on
member participation.
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3.

Launching the Vumelana Good Governance award

Bishop Mpumlwana said that it was his happy task to launch the Vumelana
Good Governance award. He said that he and his colleagues on the
Vumelana board think that this is an important part of Vumelana’s work.
Bishop Malusi Mpumlwana
Pro-eo Bishop of the Northern
Diocese of the Ethiopian
Episcopal Church

Rationale: He said that communal property institutions are set to become custodians of
very significant land holdings and have an impact on the lives of many South
Africans. If these bodies are not properly governed their members’ interests
will be compromised, democracy weakened and local economies damaged.
Getting these institutions to work, he said is by no means easy. They have to
create sufficient authority to hold the group together and protect its rights
while incentivising individuals to work in the common interest. They have
limited resources. There are few sanctions for no-compliance with
administrative requirements and little incentive to comply. There are, he
said three reasons why it is important to ensure that these local institutions
are well governed:
1)
Because of the impact on community members: The first reason
why it is important that CPIs should be well governed he said, is in
order to protect the interests of their members. The land reform
programme, creates new opportunities to transfer assets to the
poor. But to capitalise on the opportunities that creates for growth
and development the local institutions through which land is held
must be well governed. If meetings are not held and finances are not
accounted for how, he asked can the members know that their
interests are being protected?
2)
Because of the impact on the local economy: But the impact of the
governance of communal property institutions, he said, goes beyond
the needs of their immediate members. Areas with significant
economic potential, which prior to the settlement of claims were
owned by numbers of land owners, are now set fall under the control
of a much smaller number of communal property institutions whose
behaviour will reverberate throughout the local economy. If well
governed they could become engines for local growth and
development.
3)
Because well governed local institutions enrich our democracy: CPIs
have the potential to enrich or undermine our young democracy
which has to be built from the ground up if it is to succeed. He
quoted the World Bank view that: “Virtually all the challenges
identified in the Millennium Development Goals—hunger, poverty,
education, gender equality, health, water, sanitation and
environmental sustainability—require solutions tailored to local
situations. Yet local governance has not appeared as a priority on the
international agenda”.
20

COMMERCIAL PARTNERSHIPS FOR LAND REFORM
BUIDLING A COMMUNITY OF PRACTICE
CONFERENCE REPORT

Incentivising The Vumelana Good Governance award he said, will encourage
good accountability and responsiveness to members needs by rewarding those
governance: CPIs that:
§

§
§

§

Ensure that the body is properly constituted – with an approved
constitution, membership register and approved policies and
procedures.
Produce management accounts and audited annual financial
statements.
Have the capacity to administer the property and other resources
under its control through an effectively organised and managed
office.
Maintain effective social cohesion among members by among other
things effective and consistent reporting to members via an AGM
and other means.

A prize worth Bishop Mpumlwana concluded by saying that he would love to win the prize.
winning: (R300 000 for first place, R200 000 for second place and R 100 000 for third
place). He reminded the communities and their advisors that nominations
should be submitted by 30 May 2014. He encouraged the nomination of as
many CPAs and Trusts as possible and wished the nominees well.
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